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RECENT CASE NOTES 4^5 

consideration is an unperformed executory promise for something of no value 
to the grantor's creditors. This view is consistent with the generally recognized 
rule that the grantee will be protected to the extent that he has actually provided 
support. Kelsey v. Kelley (1890) 63 Vt. 41, 22 Atl. 597; Harris v. Brink (1896) 
100 Iowa, 366, 69 N. W. 684. While the view that the original transaction was 
lacking in good faith would prevent the grantee claiming reimbursement for such 
support. See Finnell v. Million (1903) 99 Mo. App. 552, 74 S. W. 419; also 
Bigelow, Fraud. Conv. (Knowlton's ed.) 466 el seq. It is true that an unper- 
formed executory promise to pay money may, under certain circumstances, be 
deemed a valuable consideration as against creditors. See Bump, Fraud. Conv. 
(3d ed.) 225. But it is believed the cases support the contention that an unper- 
formed executory promise is not valuable consideration when the promise relates 
to something valueless to creditors. Cf. Swift v. Hart (1885, N. Y. Sup. Ct.) 
35 Hun 128 (executory contract for legal services). An exception, perhaps 
illogical, exists in the case of an executory promise to marry in consideration of 
the conveyance. See De Hierapolis v. Reilly (1901) 168 N. Y. 585, 60 N. E. 
1 1 10. Somewhat analogous to the support cases are those which declare that a 
person cannot create a spendthrift trust in his own favor. Ghormley v. Smith 
(1891) 139 Pa. 584, 21 Atl. 135. The principal case undoubtedly reaches a sound 
conclusion, though its reasoning may perhaps be subject to the criticism above 
suggested. Cf. Merithew v. Ellis (1917, Me.) 102 Atl. 301. 

International Law— Diplomatic Officers— Immunity of Property from 
Execution.— The defendant, the accredited Minister of Bolivia, had waived his 
diplomatic privileges in proceedings involving the settlement of an estate of 
which he had acted as attorney and administrator. The plaintiff, as beneficiary 
of the estate, sought to have a writ of sequestration issued against the property 
of the defendant for a balance, surcharged upon his accounts as administrator, 
which he had failed to pay into court. The plaintiff agreed not to enter the 
Bolivian Legation or to seize anything necessary to maintain the personal com- 
fort or dignity of the defendant as Minister. The Diplomatic Privileges Act 
(1708, 7 Anne c. 12) declared null and void all writs and processes sued out 
against the person or property of public Ministers. Held, that a writ of execu- 
tion directed against personal property of the defendant was void. Re Suares 
(1917, Ch. D.) 117 L. T. 239. 

See Comments, p. 392. 

Negligence— Liability to Volunteers— Injury to Fireman.— The plaintiff, 
a city fireman, sued in case for injuries received while attempting to extinguish 
a fire, alleged to have been caused by sparks negligently thrown from the defend- 
ant's locomotive. Held, that the defendant owed the plaintiff no duty and was, 
therefore, not liable. Clark v. B. & M. R. R. (1917, N. H.) 101 Atl. 795. 

It is well settled that firemen or policemen who are injured through the negli- 
gence of the owner with respect to the condition of premises on which they 
have come in the course of their duty, cannot recover, since they were mere 
licensees to whom the property owner owed no duty of care. Lunt v. Post Co. 
(1910) 48 Colo. 316, no Pac. 203. But see Cameron v. Kenyon-Connell Com- 
mercial Co. (1809) 22 Mont. 312, 56 Pac. 358. The instant case is distinguishable, 
however, in that it is an action against the negligent third party who caused the 
fire. The cases are uniform in permitting recovery by a volunteer injured in 
attempting, reasonably and with due care, to save human life endangered by 
the negligence of the defendants. Eckert v. Long Island R. Co. (1871) 43 N. Y. 
502. Where the risk is incurred to save property, the courts are not agreed, 
although the weight of authority seems to favour a recovery. Pegram v. Sea- 
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board (1905) 139 N. C. 303, 51 S. E. 975. Contra, Cook v. Johnston (1885) 58 
Mich. 437, 25 N. W. 388. And this is thought to be true whether or not the 
volunteer has an interest in the property which he seeks to save. Cf. Kambour 
v. B. & M. R. R. Co. (1913) 77 N. H. 33, 50, 86 Atl. 624, 633. The objection 
raised to the volunteer theory is that the defendant ought not to be held because 
injuries to a volunteer are not consequences which could be foreseen as likely to 
occur. See Pike v. Grand Trunk Ry. (1889 C. C. N. H.) 39 Fed. 255. But this 
objection is met in the instant case by the fact that a defendant who negligently 
starts a fire might well foresee that firemen would attempt to extinguish it and 
thereby incur risk of injury. It is submitted, therefore, that even courts which 
refuse to permit recovery to an ordinary volunteer attempting to save property 
might well regard a plaintiff fireman more favorably. 

Public Utilities— Rate Regulation— Excluding "Going Value" in Valua- 
tion of Property. — In valuing the property of the petitioner for purposes of 
fixing rates, the California Railroad Commission excluded the item of develop- 
ment cost as an element of "going value" because excessive earnings since the 
development period had been sufficient to offset all deficits of that period. Held, 
that such exclusion by the Commission was correct. San Joaquin Light & Power 
Corp. v. Railroad Commission (1917, Cal.) 165 Pac. 16. 

See Comments, p. 386. 

Torts — Right of Burial — Failure to Notify Parent of Child's Death. — 
The mutilated body of the plaintiff's son was found by the defendant's employes 
upon its railroad track. Letters upon the body disclosed the plaintiff's name and 
address. The defendant notified only the coroner, who buried the body without 
notifying the plaintiff. Suit was brought for mental anguish alleged to have 
been caused by the defendant in depriving the plaintiff of the solace of burying 
her son. Held, that the railroad company was not liable. Awtrey v. Norfolk & 
Western Ry. Co. (1917, Va.) 93 S. E. 570. 

It is frequently said that "there can be no property in a dead body." See 
13 Cyc. 267 and cases there cited. While it is true that neither the executor nor 
the relatives of a decedent have, with respect to the corpse, all the rights, privi- 
leges, powers and immunities which make up the complex aggregate of jural 
relations usually connoted by the term "property," nevertheless the courts do 
recognize and enforce certain rights, privileges, etc., with respect to dead bodies, 
similar to those of an owner in ordinary property. The near relatives may 
enjoin interference with the corpse after interment Pierce v. Proprietors of 
Swan Point Cem. (1872) 10 R. I. 227; cf. Pulsifer v. Douglass (1901) 94 Me. 
556, 48 Atl. 118. And before interment, in the absence of testamentary dis- 
position of the body, the surviving spouse or next of kin is entitled, for the 
purpose of burial, to have possession of it turned over in the same condition in 
which it was at death. Foley v. Phelps (1896) 1 N. Y. App. Div. 551, 37 N. Y. 
Supp. 471 ; Larson v. Chase (1891) 47 Minn. 307, 50 N. W. 238 ; cf. Reg. v. Fox 
(1841, Eng. Q. B.) 2 Ad. & El. N. S. 246. In the case of a deceased child this 
right belongs to the surviving father or mother. Floyd v. Atlantic Coast Line 
Ry. Co. (1914) 167 N. C. 55, 83 S. E. 12; Darcy v. Presbyterian Hospital (1911) 
202 N. Y. 259, 59 N. E. 695. A wilful or negligent mutilation or withholding of 
the corpse is a violation of this right, for which the surviving spouse or next of 
kin may, by the weight of authority, recover not only actual damages, such as 
increased burial expenses, but also damages for outraged feelings and distress 
of mind. Kyles v. Southern Ry Co. (1908) 147 N. C. 394, 61 S. E. 307; Larson 
v. Chase, supra; contra, Long v. Chicago R. I. & P. Ry. Co'. (1905) 15 Okla. 
512, 86 Pac. 289; cf. Deavors v. Southern Express Co. (1917, Ala.) 76 So. 288. 



